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THE NEW GERMAN CONSTITUTION 

A STUDY of the new German Constitution is of greater 
theoretical than practical interest. The problems be- 
fore the German people are altogether abnormal ; a 
document that does not reflect the distress of the present 
emergency seems unreal. Still, in the hour of defeat, the 
German people took time and thought to prepare new funda- 
mental laws looking to a normal future ; and no slight political 
interest attaches to a project planned and executed under such 
circumstances. 

The Passing of the Federal System 

Some time ago a great metropolitan newspaper commented 
on the fact that, notwithstanding loud professions of German 
democracy, an unregenerate government and an impenitent 
people still clung to the word " imperial." To this journal im- 
perial government and an emperor's government were one and 
inseparable. It is indeed a remarkable fact that the English 
language has for the German Reich no equivalent that is with- 
out monarchical association. More than that, it is true that 
the German term has in the past never been applied to a re- 
publican political system. Its retention for the new Germany 
is therefore in a sense an anomaly. The alternative would 
have been the invention of a new term to designate the state 
above the member states. In Canada it is Dominion, in Aus- 
tralia it is Commonwealth, while we have no technical term 
other than " United States," neither " national " nor " federal " 
being words used in either constitution or statutes. So Reich 
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will have to be accepted for a republic, and we shall have to 
forget that empire formerly meant an emperor. A significant 
alteration has been made, on the other hand, in the designation 
of the members of the Empire. They used to be " states," 
they will in future be Lander. The term Land has geograph- 
ical and ethnical rather than political associations, and perhaps 
the nearest English equivalent is " territory," since the English 
" land " in the German sense has fallen into practical disuse. 

To this change in terminology corresponds a real change in 
status. In all existing federations the integrity of the mem- 
bers is a cornerstone of the structure, dismemberment or con- 
solidation being impossible without consent. With us, an act 
of Congress can admit a new state, but not even a constitu- 
tional amendment can deprive a state of its equal representa- 
tion in the Senate; and this implies that the state itself is 
secure from impairment. The new German Constitution per- 
mits territorial regrouping, not merely by constitutional amend- 
ment, but, if there is a preponderant national interest and one 
of the territories concerned consents by popular vote, by a 
simple act of legislation (article 18). 

Geographical and historical conditions explain this unique 
provision. Professor Preuss, the drafter of the Constitution, 
in the memorandum accompanying the draft said: "If in the 
future Prussian supremacy is impossible, then Prussia will be 
impossible." We have disparities between our own states 
but nothing like the preponderance of Prussia in Germany. 
In the original formation of the Empire this preponderance 
was frankly recognized by attaching the imperial office and 
dignity to the Prussian crown and by giving Prussia an abso- 
lute veto on military, naval and important revenue legislation 
and on constitutional amendments. Prussian supremacy was 
to some extent offset by reservations in favor of Bavaria. 
Bavaria's privileges have now disappeared, but Prussia's an- 
omalous status persists, for it was not created by privilege but 
by abnormal inequality of power. No matter whether we con- 
sider German geography or German history — and the former 
reflects the latter — a territorial regrouping of the Empire seems 
desirable. The present divisions are dynastic in origin and 
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in political cohesion ; with the disappearance of the dynasties 
many of them have become ludicrous. The remarkable eth- 
nical and temperamental diversity of the German people does 
not coincide with the historical state boundaries. It is much 
more truly expressed in provincial and other subordinate ad- 
ministrative divisions ; and many of these, particularly if con- 
solidated with other similar districts, have ample capacity for 
territorial autonomy. 

Article 61 originally contained a clause providing a place 
for Austria in the Imperial Council {Reichsraf). Upon the 
protest of the Entente, this provision had to be repealed, as 
inconsistent with the Treaty of Versailles ; the general pro- 
vision (178) that the Treaty was not to be affected by the 
Constitution was considered inadequate. Certainly the refer- 
ence to Austria was as superfluous as it was ill-advised. There 
is in the German Constitution no clause corresponding to ours, 
declaring treaties the law of the land. But there is a declara- 
tion (4) that the rules of international law are binding parts 
of the imperial law — juristically a somewhat ambiguous propo- 
sition, since it does not tell us whether an imperial statute 
yields to international law. The Constitution says that treaties 
may alter boundaries only with the consent of the territory 
concerned (78). Did Prussia consent to the Treaty of Ver- 
sailles? If not, would it have made any difference? Clearly 
the Constitution here yields to international law, not on account 
of the clause concerning international law nor on account of 
the reservation of article 178, but from necessity. The pro- 
vision is to operate in normal conditions of peace, and under 
such conditions it is clear that a statute must have greater 
force than a rule of international law. 

The special federal organ of the old Empire was the Federal 
Council (Bundesrat), which now appears as the Imperial 
Council {Reichsrat). It is changed both in composition and 
in power. The possible parcellation of Prussia is foreshadowed 
by the recognition of the Prussian provinces ; one-half of the 
Prussian members are to be named by the provincial adminis- 
trations (63). Prussia's total membership is to be restricted to 
two-fifths (61) ; each territory is to have at least one member; 
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otherwise the ratio of membership to population is to be one 
to a million (6l). In size the body will differ little from the 
old Council, and, as in the latter, its members will be appointed 
by the several governments, not elected by popular vote. Like 
the members of the old Council, those of the new will as such 
be without individual political standing; very likely they will 
continue to be high officials and experts in administration. 
So long as imperial laws are administered through the terri- 
tories, the Empire will need an organ of communication and 
coordination, and the Council will serve that purpose; all 
regulations for the territorial administration of imperial laws 
will be framed by this body (77), which in this respect will 
continue the functions of the old Council. Since most of this 
work will really be done in committee, it is interesting to note 
that in committee each territory has only one vote (62). 

In the old Council the non-political character of the mem- 
bership did not detract from the political importance of the 
body, which was fully coordinate with the Imperial Diet 
{Reichstag) . The new Council will have less power. It has 
an initiative in legislation but must use the mediation of 
the Government, and the latter may introduce measures not- 
withstanding the non-consent of the Council (69). It is there- 
fore to be expected that the practical monopoly of initiation, 
hitherto possessed by the Council, will pass to the Govern- 
ment, i. e., to the ministers. 

Above all, the new Council loses the absolute veto on legis- 
lation which the old Council possessed. This matter is some- 
what complicated. Suppose the Council non-concurs in an act 
passed by the Diet; the latter may yield or may renew its 
action, either by a simple majority or by a two-thirds vote. If 
by a two-thirds vote, the president must order a referendum 
(74) ; but since upon a referendum a majority of all the elec- 
tors must take part in the vote (75), the chances are against a 
reversal of the Diet. If the renewed vote of the Diet is by a 
simple majority, the referendum is optional with the president, 
and while upon a referendum it is not likely that the Diet 
would be overruled, yet the failure of the president to order a 
referendum will mean that the Council's negative will stand, 
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and the Diet loses. The diminished importance of the Council 
reflects the diminished importance of the territories in the dis- 
tribution of powers. 

When the North German Confederation — the precursor of 
the Empire- — was founded in 1867, it was admittedly modeled 
to some extent upon the Constitution of the United States, then 
as now the most conspicuous example of a successful federal 
system. But eighty years had passed since the American Con- 
stitution had been framed, and in the meantime nationalism 
had come to compete strongly with federalism. The consol- 
idation of our own nation has proved our allotment of federal 
powers to be increasingly inadequate; and had it not been 
aided by liberal judicial construction, our situation would be 
unbearable. The German allotment was from the beginning 
more liberal, and a simple process of constitutional amend- 
ment has facilitated further enlargements. Thus from 1873 on 
the federal legislature, in addition to the matters controlled by 
our Congress, has come to possess power to legislate concern- 
ing civil and criminal law and procedure, trade and industry, 
railroads, banking and insurance, health, press and association ; 
and great plans of codification, industrial legislation and social 
insurance had been carried into effect by the end of the nine- 
teenth century. The new Constitution not merely adds such 
specific subjects as mining, navigation and fisheries, poor sup- 
port and juvenile protection, motor traffic, theatres and moving 
pictures, but in a general way makes subject to the Empire 
practically the entire field of economic control and, in case 
of need, whatever belongs to public welfare, order and se- 
curity. 

In the matter of freedom of commerce the new German 
Constitution has taken a leaf out of our own experience. It 
provides expressly (82, paragraph 6) that all natural and in- 
dustrial products which are articles of national commerce may 
be freely carried into, out of and across the boundaries of terri- 
tories, subject to exceptions to be made by imperial law. This 
epitomizes the relation of freedom of commerce with reference 
to intoxicating liquors as worked out by our Supreme Court in 
conjunction with congressional legislation. 
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With regard to railroads it is laid down as a policy that 
trunk lines are to be acquired by the Empire (89), and there 
is a similar provision with regard to waterways (97). 

Considering that the imperial powers are made exclusive 
to only a very limited extent (foreign affairs, nationality, 
migration, extradition, defense, coinage, tariff and transit, post, 
telegraph and telephone), we may speak of practically concur- 
rent powers of legislation, and the interest shifts from the dis- 
tribution of powers to the relation between the Empire and the 
territories in their exercise. Of fundamental importance is the 
principle of imperial or national supremacy, common to all 
federal systems (13). There is in Germany another method 
of adjustment, not familiar to our own Constitution, which con- 
sists in giving to the Empire the power to lay down guiding 
principles and leaving the details of legislation to the terri- 
tories. This is applied to religion, education, the law of public 
officers, the land law (settlements, homesteads, housing), dis- 
tribution of population and territorial revenue legislation, and 
is to be put in operation so far as it may be necessary to safe- 
guard national revenue and trade and important social inter- 
ests and to prevent double taxation (10, 11). A judicial 
method is provided for determining the validity of territorial 
laws where a conflict with imperial laws is asserted (13). 
Under such a control the method of guiding principles may 
prove far more satisfactory than hard-and-fast delimitations of 
power. 

In one particular instance, the communalization of industries, 
the Empire has a veto on territorial legislation, analogous to 
our congressional veto with regard to state inspection laws. 
It must be assumed, though it is not expressly stated, that the 
protest ipso facto annuls the territorial law (12). 

The new Constitution continues in principle the system by 
which imperial law is administered by territorial authorities 
(14). This is perhaps the most striking difference between 
the German federal system and ours, in which there exists a 
separate federal organization for the administration of prac- 
tically all federal legislation. The German system presupposes 
considerable homogeneity of local administrative standards and 
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a high degree of confidence in the same on the part of the 
national government — conditions which are not fulfilled in this 
country. But it presupposes in addition some kind of national 
control, which we should expect to find exercised by the 
courts, but which in Germany in the past was entirely admin- 
istrative or rather political, handled through the semi-diplo- 
matic channels of the chancellor's office and the Council, of 
which the public knew nothing. Such a method of control 
was entirely conformable to a highly developed bureaucratic 
system ; it remains to be seen whether it can be worked with 
equal success in the pitiless publicity of democratic institutions. 
It is characteristic that the national government, in addition to 
the existing power of administrative regulation, may delegate 
commissioners of its own to supervise territorial authorities. 
This, however, is to be done only with the consent of the terri- 
torial government, if the power of supervision is to be exer- 
cised directly over subordinate officials (15). In any event, 
differences of opinion between national and territorial author- 
ities are to be settled judicially. If the Empire itself assumes 
the local administration of its laws, its officials are, as a rule, to 
be local residents. This corresponds to the invariable Amer- 
ican practice. 

On the whole, the sphere of what we used to call states' 
rights is extremely circumscribed. The independence of the 
territories will be confined practically to the determination of 
their own governmental organization. The only restrictions in 
this field are those requiring republican constitutions and par- 
liamentary government and those determining the conditions 
of suffrage. Germany will be far less federal in its organiza- 
tion than the United States. This development cannot be a 
matter of indifference to us. We may look with considerable 
detachment upon the evolution of readjustment of territorial 
divisions ; that matter is not yet felt to be a problem in the 
United States ; there is no active political feeling about the 
disparity of Rhode Island and Texas or New York and 
Nevada, even though it may produce peculiar results in our 
foreign relations. But the distribution of powers is a different 
matter. We live under an antiquated and intolerable system 
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of apportionment, and if we have to contemplate a change, we 
may as well make up our minds that progress toward the 
unitary state is not an accident but a logical development, once 
national unity has been attained. The system of concurrence 
of powers subject to national supremacy is the one to which 
the future belongs. States will have to be content with what 
cities enjoy under constitutional home rule. 

The Organization of Political Power 
All political organization represents a compromise between 
the products of two antagonistic tendencies : the struggle for 
power and the desire for law and justice. It is the former that 
holds the leading place in public interest. Ostensibly sought 
to obtain justice, power becomes its own end and strives to 
identify itself with law. The generally accepted characteristics 
of different systems of government are differences in the loca- 
tion of political power. The instability of power may trans- 
form what was once substance into form, and it may prove ex- 
pedient for new power to content itself with partly unexpressed 
conventions and understandings. It is in the double dualism 
of formal and real power and of power and law that we must 
seek the clue to the interpretation of political institutions. 

England is the classical land of contrast between the sub- 
stance and the form of power : the crown the formal repository 
of sovereignty and the king without the right to express an in- 
dependent opinion; parliament in theory omnipotent and in 
fact without any legislative power over the self-governing 
dominions. The German monarchy was a reality and, but for 
the rising tide of democracy, neither in theory nor in fact a 
bad instrument of government. However, what counts in poli- 
tics is opinion, and the German monarchy fell. The first article 
of the Constitution reads : " The German Empire is a Republic. 
The power of the state is derived from the people." 

A republic may have a presidential or a parliamentary gov- 
ernment, a government of the American or of the French type. 
The former has a strong executive, independent in his sphere 
of the legislature; the latter is characterized by executive 
powers exercised under responsibility to the legislature. Par- 
liamentary government is supposed to make a monarchy con- 
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sistent with liberal institutions, provided that it reduces the 
power of the nominal executive to a shadow. If a name had 
to be found for this type of monarchy, mannikinism would 
perhaps be the most accurate term. 

Responsibility to a parliament is a political matter, operating 
irrespective of legal sanctions. In the original draft of the 
former German Constitution the chancellorship was conceived 
as a purely secretarial office, intended to be filled by a high- 
grade bureaucrat ; but when, in the course of the deliberations 
in the Constituent Assembly, it was successfully moved to add 
to the provision requiring executive acts to be countersigned 
by the chancellor, the words : " who thereby assumes the re- 
sponsibility," Bismarck recognized at once that he would have 
to assume the chancellorship. The responsibility was never 
further defined and did not come to affect the tenure of office ; 
but German chancellors have always understood it as entailing 
the duty of explaining and defending their policies before the 
Imperial Diet (Reichstag). In the parliamentary countries of 
Europe, responsibility means inability to hold political office 
without the confidence of the popular house of the legislature ; 
but this is not legally formulated ; and in France a parliamen- 
tary motion presuming to instruct the president with reference 
to the personnel of ministers has been ruled to be out of order. 
Under these circumstances it is noteworthy that the new Ger- 
man Constitution puts the understood consequence of the par- 
liamentary system in explicit terms. It says : the chancellor 
and the ministers require for the conduct of office the confi- 
dence of the Diet. Any one of them must retire, if the Diet 
by express resolution withdraws its confidence from him (54). 

The cabinet, not the president, is thus placed under parlia- 
mentary responsibility. What is called the " Government," 
consists of the chancellor and the ministers. It is upon the 
chancellor's recommendation that ministers are appointed and 
removed (53) ; it is the chancellor who determines the general 
policy of the government, although each minister is individu- 
ally responsible for his department (56). No act of the presi- 
dent is valid without the chancellor's or a minister's counter- 
signature (50). Under these circumstances the president is 
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the chief of the state but not the head of the government. 
Though elected by the people and not, as in France, by the 
legislature, he is apparently to remain aloof from politics. The 
value of his office will consist in the guaranties of continuity 
and regularity which it will give to the routine of legislation 
and administration ; and from time to time he may exercise a 
real deciding influence in selecting or removing the chancellor. 
It is difficult to see why he should not have been permitted, on 
his own responsibility, at least to appeal from the ministers and 
the representatives to the ultimate source of authority, the 
people — why, in other words, countersignature should not have 
been dispensed with in dissolving the Diet or ordering a refer- 
endum. A political power purely arbitral in character would 
not be inconsistent with the guardianship of the Constitution, 
and it would make the presidency a more democratic insti- 
tution. 

It is, on the other hand, quite in accordance with democratic 
ideas that the acts of the president as commander-in-chief 
require a responsible countersignature (50) and that only 
an act of legislation can make war and peace (45). Treaties 
need the consent of the Diet only if they relate to subjects 
of legislation ; in other words, they become effective without 
such consent if they are of a political character. If of the 
latter nature, they are made by the president, who represents 
the Empire internationally (45). The Constitution is not ex- 
plicit as to whether the " orders and dispositions " of the 
president which require countersignature include his inter- 
national acts. There can, however, be no doubt that such acts 
are included ; and, as a matter of fact, the ratification of the 
Treaty of Versailles was countersigned. 

The makers of the Constitution must have believed that, 
notwithstanding all the checks upon the president's action, he 
might make himself politically obnoxious; for while he is 
given a long term (seven years) without limit of reeligibility, 
he is subject to popular recall on the initiative of the Diet (43). 
The recall here is in reality more like a referendum. The 
Diet resolution suspends him. The failure of the recall counts 
as a new election and automatically dissolves the Diet. 
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The chapter on the Diet calls for relatively little comment. 
This body is subject to dissolution (25) but otherwise has the 
usual guaranties of corporate and individual member's inde- 
pendence. It convenes annually and also upon the demand 
of one-third of its members (24). The provision (39), taken 
from the old Constitution, that civil and military officers re- 
quire no furlough to sit in the Diet, shows that there is no 
incompatibility, such as we have in our Constitution, between 
the office of representative and other government service. It 
is only the president who may not be a member ; and this 
means that ministers may be members. In any case, the 
ministers have the right to attend sessions and to be heard, 
and it is their duty to appear when the Diet requires it (33). 

The Diet has the power of impeaching the president, the 
chancellor and the ministers (59). The provision is strangely 
inadequate, since it fails to state what the effect of a conviction 
shall be. This is apparently to be regulated by statute. The 
impeached officer is to be tried before the state tribunal, not 
before a political assembly. Of greater practical interest is 
the power of the Diet to appoint committees of inquiry with 
full examining powers (34) ; it is such a committee that has 
recently been inquiring into the matter of responsibility for 
the war. There is to be, moreover, a standing committee on 
foreign affairs and one to guard the rights of the people's 
representatives against the Government (135). These com- 
mittees are permanent ; they are not affected even by dissolu- 
tion ; they are legislative committees with the status of statu- 
tory commissions. They have no parallel in France, Great 
Britain or the United States. This must be considered a val- 
uable addition to a parliamentary constitution. 

On the whole, the parliamentary system outlined by the 
Constitution offers little that is strikingly new. It is con- 
templated that the Diet shall have political control without 
meddling with the details of administration ; a motion made 
in the Constituent Convention to give the Diet the power to 
issue binding directions to the Government was rejected in the 
Constituent Assembly. Even the initiative in legislation will 
probably remain with the Government. In other words, the 
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system will continue to be European and will not be American- 
ized. Indeed, a legislature like our Congress, with a polit- 
ically dependent executive, would not be a pleasant thing to 
contemplate. 

There is a step toward the political organization of industry 
in the creation of employers' and employees' councils, culmi- 
nating in a joint imperial economic council (165). This 
council is to give its opinion on projected economic measures 
and may demand that the Government introduce bills recom- 
mended by it, on which its representatives may be heard in 
the Diet. These functions are modest ; but had this council 
been vested with actual political power, the tendency toward 
its transformation from an economic into a political body would 
probably have been irresistible. 

For democratic features of the Constitution we look to the 
people's share in the government. Bismarck had accepted the 
principle of universal suffrage as then understood ; the voting 
age is now reduced from twenty-five to twenty. It had been 
an axiom of the old regime that the participation of women 
in public affairs was un-German ; women are now given equality 
with men. Sex equality may be accepted as a principle of 
democracy, but the reduction of the voting age is likely to 
lower the quality of the electorate. The principle of pro- 
portional representation is established but without indicating 
the manner of its application ; there is no guaranty of fair 
apportionment, except in so far as it may be implicit in the 
proportional method. The secrecy of the vote is guarantied. 
So much for the basis of representation (22). 

The Constitution also admits the principle of direct popular 
action in legislation. Initiative and referendum appear under 
newly coined German terms (73-76). The German refer- 
endum, unlike our own, is to settle conflicts between the organs 
of legislation. The president can always order it. If the Im- 
perial Council fails to concur with the Diet and the Diet renews 
its vote, the president may and, if the renewed vote is a two- 
thirds vote, must submit the Diet's proposal to the people, 
with the result that it stands unless overruled. The president 
must also order the referendum in case of a constitutional 
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amendment, if the Council disagrees with the Diet. A popular 
petition may require a referendum on any law except budget, 
revenue and salary laws. The petition must be signed by ten 
per cent of the voters or (under conditions showing that a 
substantial minority of the Diet desires it) by five per cent. 
Ten per cent of the voters are required for a popular petition 
presenting a drafted bill. Such a bill first goes to the Diet, 
and it becomes law without submission to popular vote if the 
Diet accepts it without amendment. A popular vote is to 
overrule a Diet vote only if a majority of all voters take part 
in the balloting, which means that more than one-fourth of all 
the voters must vote against the Diet. In view of the demon- 
strated indifference of voters toward submitted measures, this 
is a very stringent requirement, which will greatly reduce the 
practical operation of the popular vote ; and this must have 
been its purpose. All details of initiative and referendum pro- 
cedure are left to legislation. With us an opposite tendency 
prevails ; witness the elaborate provisions recently incorporated 
in the constitution of Massachusetts. 

Initiative and referendum are not guarantied to the member 
territories ; but the initiative is recognized in bringing about a 
plebiscite for territorial separations ; this, however, requires a 
petition of one-third of all the voters. 

To the member territories are guarantied republican consti- 
tutions, universal, equal and secret suffrage, proportional repre- 
sentation in the legislative bodies and parliamentary govern- 
ments (17). The same principles apply to communal or 
municipal elections, and local self-government is enumerated 
among the fundamental political rights (127). 

The people without distinction of birth or sex are granted 
the essential political rights: free and secret elections (125), 
freedom of assembly and association (123, 124) and equal 
eligibility to office (128). There are to be no class privileges 
(109). Somewhat obscurely it is said that titles of nobility 
are to be recognized only as parts of names; in any event 
there will be no new patents of nobility (109). Even titles 
and decorations are to disappear; who can imagine German 
society without titles ? A concession is made in favor of those 
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designating professional education and academic rank. The 
leveling of German society in these formal respects would 
mean a long step toward genuine democratization. More sub- 
stantial is the right to free education, which is granted in full 
measure (145). There are other things important to democ- 
racy with which a constitution cannot deal effectively, for ex- 
ample, a system of revenue which will place the burden of tax- 
ation upon the well-to-do classes. The only provision bearing 
upon this matter is an article establishing the principle of tax- 
ation in proportion to means (134). In the hands of a con- 
servative court, exercising judicial power upon the American 
model, this might become a very anti-social provision, since it 
might be held to exclude the principle of rising progression in 
tax rates. 

Taking it altogether, the Constitution is much fuller concern- 
ing the machinery of political power than concerning the sub- 
stantial fruits of democracy. This is in accordance with the 
general experience that what people prize is the possession of 
political power, while with regard to policies and measures they 
exhibit a relative indifference and often a lack of intelligence. 
A survey of elaborate arrangements to secure or adjust the 
balance of political power leaves the student of politics in a 
somewhat skeptical frame of mind. He realizes that there are 
many things that happen on the way from the primary to the 
effective expression of political authority. He knows that in a 
case involving political issues the irresponsible power of a jury 
to acquit may count for as much in the struggle for democracy 
as an extension of suffrage. He will therefore note that the 
German Constitution proposes nothing radical in the organiza- 
tion of administration. Indeed, one pillar of the old regime, the 
official bureaucracy, is left untouched. It has been said that, 
without the loyal aid of the tried and faithful administrative 
organization, the transition from the old order to the new 
would have been almost impossible. Preuss, the author of the 
Constitution, has commented on the remarkable extent to 
which the Social Democratic party organization is modeled on 
Prussian officialdom ; next to the Prussian army, he said, 
nothing more Prussian exists in Prussia than the Prussian Social 
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Democracy. That is praise and reproach in equal parts. Ger- 
man administration was efficient and economical ; its honesty 
compared favorably with that of any other country. It would 
have been rash to sacrifice such an asset, and what formula 
would have been available for the change? The principle of 
life tenure of office remains, and there are legal guaranties 
against the abuse of disciplinary power, which are calculated to 
make the guaranty of the political freedom and the right of 
association of public officials a reality (129, 130). If Germany 
succeeds in harmonizing a high-grade civil service with a 
genuine democracy in public life, she will have a great achieve- 
ment to her credit. 

The higher branches of the service of the state were in 
Germany, as formerly in England, a monopoly of a class. 
On the other hand, as in England, that class looked upon the 
service of the state as a traditional duty. Entails were justified 
under the old regime on the ground that the state could not 
dispense with economic and social institutions making for a 
combination of wealth and public service. That idea is now 
discarded; entails are to be abrogated (155). It remains to 
be seen whether, divorced from its old accessories, the mere 
concept of public office as a profession will impart to the 
German government that element of conservatism and stability 
which is otherwise totally unprovided for. 

The organization of justice and liberty. 

The great achievement of the political state is its guardian- 
ship of law and justice. We take it as a matter of course 
that civil controversies should be withdrawn from governmental 
influence ; but what oriental systems never conceived, and what 
the western nations have elaborated only slowly and perhaps 
not quite perfectly, is the idea of " government by law." In 
its rudiments at least this idea has become the common pos- 
session of the states which we regard as fully civilized. It 
means that government consents to guide its own action by the 
rule of law, with the result that public power is exercised in 
subjection to sometimes very inconvenient guaranties of ad- 
verse interests. No subordinate organization has accepted 
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these guaranties to an equal degree. In the organization of 
the church there is no clear separation of executive, judicial 
and legislative powers. Universities are supposed to represent 
the highest enlightenment of the community, yet their govern- 
ing bodies have been known to deal with cases of discipline by 
methods and through channels which the law of every civilized 
state repudiates. There is in the political state such a thing as 
arbitrary governmental power ; but at least we know its sphere, 
and the door to the courts is rarely altogether closed. 

What are these guaranties of adverse interests? We find 
them partly in methods of organization, partly in formulated 
rights and corresponding limitations and liabilities. We find 
them also in the independence of the judiciary, in the subordi- 
nation of administration to legislation and in a system of legis- 
lation recognizing private rights and liberties as essential 
elements of public policy. 

Germany in these respects stood well on a par with other 
European countries; in fact, some of her standards have not 
as yet been everywhere attained. There are not many well 
informed persons nowadays who are sure that democratization 
of institutions means superior justice ; on the contrary. The 
extreme radicals in the German Constituent Convention pro- 
posed an article which would have given the Diet supervisory 
powers over the administration of justice ; this was defeated. 
Democracy of that type would mean the end of government 
by law. 

The article on justice is the briefest in the Constitution 
(102-108). The conditions of judicial independence (tenure 
and emoluments) are expressly assured, but the system of 
courts is fixed only in its barest outlines. In contrast to our 
organization, state (territorial) courts are entrusted with the 
application of national law, with one supreme imperial court 
for review ; in this respect the old system will be simply con- 
tinued. In accordance with the general continental practice 
there will be separate administrative courts for public-law con- 
troversies, and the system will be carried over from the terri- 
torial into the imperial administration. German administrative 
courts have had the same independence and have enjoyed the 
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same confidence as the regular courts, and they furnish reme- 
dies against administrative action more comprehensive and 
effective than are provided by our own somewhat archaic ad- 
ministrative law. 

Military jurisdiction is to be abrogated except in time of war 
and on board of warships (105, 106). Under the old regime 
grave shortcomings, if not abuses, had been charged against 
that system. As in other countries (it is sufficient to remember 
the Dreyfus trial and recent agitation in this country) the sup- 
posed exigencies of discipline militated against the fullest 
recognition of the protection given to the accused by ordinary 
criminal procedure. The practical importance of this particu- 
lar reform is somewhat diminished in consequence of the forced 
reduction of the German military establishment, but it retains 
a symptomatic significance. 

Special courts for exceptional cases (of the type, for in- 
stance, of the Parnell Commission) are forbidden, but the Con- 
stitution provides for a tribunal of state, which, until its definite 
organization by law, is to be composed of four members of the 
Diet elected by the Diet and three members of the Imperial 
Court elected by that court (172). If this provisional arrange- 
ment foreshadows the ultimate composition of the tribunal, it 
will be predominantly political in character, and trials of im- 
peachments, which fall within its jurisdiction (59), may be ex- 
pected to be affected by this character. Election disputes do 
not go before the tribunal of state but before a similarly con- 
stituted tribunal, consisting of three members of the Diet and 
two judges (31). Upon the all-important question whether 
the three Diet members are to be taken from different parties, 
the Constitution is silent. The tribunal of state will also ad- 
judicate constitutional controversies within a territory and be- 
tween territories and the Empire (19). Since controversies 
concerning the respective provinces of legislative power go be- 
fore the regular courts (13), this provision must refer to con- 
troversies of a political character, and it remains to be seen 
whether a tribunal of this sort will render impartial decisions. 
There is no provision, such as is found in the law of Switzer- 
land, giving a judicial or quasi-judicial body jurisdiction over 
alleged violations of individual constitutional rights. 
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In estimating the prospects of a conduct of administration 
in conformity to law, the organization of the administrative 
service should be considered equally with that of the courts. 
The Prussian civil service had won a high reputation for loyalty 
to law. There had been a time when administrative power 
was exercised with a view to political effect, but the reforms of 
the second half of the nineteenth century had tended to elim- 
inate administrative discretion at least from the ordinary 
spheres of social and economic interests ; and while room was 
left for the exercise of arbitrary power in conspicuously politi- 
cal matters, the Prussian administration was at least indepen- 
dent of the political claims and demands of its supporters in the 
legislature. Under parliamentary government this latter ad- 
vantage will be lost, but the life tenure of office will continue 
to be a guaranty of independence (129). The civil service 
will be without the steadying influence of a permanent chief 
executive, but the Constitution does what it can to remove the 
popularly elected head of the state from partisan politics, and 
the functioning of the president as the guardian of legality in 
administration will be the one thing that will raise his office 
above ceremonial significance. 

The professional influence of a permanent civil service will 
also be felt in legislation, so long as the legislative initiative 
shall remain practically a government monopoly. Under the 
parliamentary system legislation will of course tend to become 
more political ; but for a long time to come the high standards 
of German legislation in technical correctness and substantial 
equity will continue to operate through the mere force of tradi- 
tion. Moreover, the example of England and of France justi- 
fies the hope that the parliamentary system will not prove fatal 
to that sound legislative conservatism which gives to principles 
embodied in organic statutes equal or greater stability than ap- 
pears to be afforded by our constitutional provisions. Against 
one source of abuse the Constitution provides specifically : ap- 
propriation acts may not contain permanent legislation or any 
measures that do not relate to revenue or expenditure (85). 
If prohibition comes, it will not be in the form of a rider to an 
agricultural appropriation act ! 
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The German Constitution contains no due-process clause, 
and in the absence of a general judicial power to determine the 
validity of legislation, such a clause would be of little value. 
The equality of all Germans before the law is on the other 
hand explicitly proclaimed (109), and a practical application 
of this principle was made when the Constituent Convention 
refused to establish special disabilities for the members of 
formerly sovereign families. The enumeration of specific rights 
by the Constitution invites comparison with our bills of rights. 
A number of our procedural safeguards are absent, notably the 
right to trial by jury. Some rights, on the other hand, are more 
fully enunciated than with us, and some are stated which our 
constitutions do not mention. The right of personal liberty, 
the inviolability of the domicile, the secrecy of letters and of 
telegraphic communications, freedom of speech and of the 
press, of assembly and of association, and the protection of 
property rights may be suspended in whole or in part by the 
president, if order and safety are seriously impaired or jeop- 
arded (48). As a parallel, we have only the right to suspend 
the writ of habeas corpus and the non-applicability of jury trial 
when martial law prevails. In other words, our guaranties of 
political and personal liberty run in time of war as well as in 
time of peace — nominally, at least. Let any one judge whether 
they are strictly observed in times of war or even in other ex- 
traordinary emergencies. It may be that normal rights have 
to yield under the stress of public danger ; if so, it is better 
that this be recognized and as far as possible limited than that 
constitutional provisions should be disregarded or martial 
law proclaimed when there is no state of insurrection. The 
safeguards provided in the German Constitution against abuse 
of the power of suspension are that the president must notify 
the Diet immediately, and that his suspension measures must be 
set aside if the Diet demands it. This matter is subject to further 
regulation by law. The power to suspend is in accordance with 
the former law ; the safeguards against its abuse are new. 

One guaranty of justice and liberty is entirely novel. Article 
113 reads: The nationals of the Empire of foreign speech may 
not be hindered by legislation or administration in their free 
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ethnic development, or in the use of their own language in 
education, administration or justice. While the separation of 
the principal non-German-speaking districts from the Empire 
reduces the practical application of this guaranty, it is in 
marked contrast to former Prussian policy. The Treaty of 
Peace imposes similar guaranties upon the new Slavic states. 
Some time in the future a real League of Nations may make 
the guaranty universal. 

There is another striking provision (146) in favor of the 
right of sections of the population professing the same relig- 
ious faith to ask for the establishment of denominational public 
schools, provided this can be done without impairing the pro- 
vision for regular schools. This requires complex arrange- 
ments and is to be further regulated by law. The principle is 
in contrast to our own refusal of any public support of de- 
nominational institutions. In Germany religious societies will 
continue to be public corporations with taxing powers. The 
state will not be affiliated with any one church, and there will 
be religious equality; but there will not be a separation of 
church and state in the American sense or in the sense of the 
recent French legislation, which France has never applied to 
her Mohammedan colonies and may find difficulty in applying 
to Alsace-Lorraine. 

Article 131 provides: If an official in the exercise of his 
delegated public authority violates his official duty toward a 
third party, the state or public corporation in whose service he 
was acting shall in principle be responsible. There may be a 
recourse by the state against the official. There must be a 
remedy in the regular courts. The matter shall be further 
regulated by law. The principle of Anglo-American juris- 
prudence in such cases is public irresponsibility. The Supreme 
Court of the United States has said : 

The general principle which we have already stated as applicable to 
all governments, forbids, on a policy imposed by necessity, that they 
should hold themselves liable for unauthorized wrongs inflicted by their 
officers on the citizens, though occurring while engaged in the dis- 
charge of official duties. 1 

1 Gibbons *. U. S., 8 Wallace, 269. 
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Many of our states, as well as the federal government, now 
permit themselves to be sued ; but all decline to accept the 
tort responsibility which they impose on private corporations. 
The more advanced continental European principle was intro- 
duced in Prussia in 1909 and was accepted by the Empire in 
1910. The new Constitution makes it applicable to Empire, 
territories and municipalities alike. 

Principles and Sanctions 

A written constitution is a political document promulgated 
in the form of a law. An American, looking at one of our 
recent state constitutions drawn up, like a deed, with a view to 
strict and technical interpretation, would perhaps prefer to call 
it a political document intended to be enforced by a court. 
But in European countries a constitution is still addressed 
primarily to the legislature and the " Government," political 
organs which act politically and do not have to reckon with a 
possible pedantry of judicial scrutiny. 

It is well known that in this country the judicial control over 
legislation is a matter of implication, not of express provision. 
In Germany, where the Constitution is likewise silent upon the 
question of the power to declare laws unconstitutional, the im- 
plication must be the other way. The judges are made subject 
to " the law" only (102); it would have been easy to add 
" and to the Constitution." Administrative courts are to be 
organized for the protection of individuals against administra- 
tive acts, a term which does not include acts of legislation. 
The existing courts are vested with the " ordinary jurisdiction," 
which in Germany has always been exercised upon the princi- 
ple that the legislative interpretation of the Constitution is con- 
clusive. The only exception to this rule was where a state law 
was questioned as being in conflict with a national law; and 
specific provision is now made for the adjudication of such an 
alleged conflict by a direct proceeding (13). So far as it is 
possible to judge from the explicit provisions of the Constitu- 
tion, it is modeled upon the European, not upon the American 
type ; that is to say, it is adjusted to political and not to judi- 
cial sanctions. 
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This does not mean that constitutional clauses will neces- 
sarily be less binding than they are with us. The manner of 
formulation may count for more than the absence of judicial 
control. A general constitutional proclamation of freedom of 
speech and of the press, without further definition, guaranties 
as much or as little as may be read into the phrase, and under 
such a provision legislative power and judicial power are 
equally undefined. A specific prohibition of censorship is 
likely to prove a more efficient guaranty, even though this 
guaranty rest exclusively upon the sense of obligation of the 
legislative organs, and this particular prohibition is found in 
the German Constitution (i 18). Freedom of assembly was 
supposed to have been established in France when legislation 
was enacted substituting for the previous requirement of a 
license the simple duty of notifying the public authorities. 
The German Constitution establishes the right to assemble, 
elsewhere than in open public places, without any duty of 
notification (123). It is practically out of the question that a 
right so clearly and so explicitly accorded should be violated 
by a statute. There are a number of such specific provisions 
for the protection of political rights: a prohibition against 
denying legal capacity to any association by reason of its pur- 
suing political purposes (124), a guaranty of the right of as- 
sociation of public officials (130) and a prohibition against sex 
discrimination in the matter of public office (128). These 
provisions have no parallel in American constitutions. 

But these specific and absolute guaranties are after all quite 
exceptional. Much more commonly, to an extent unfamiliar 
and perhaps incomprehensible to us, the Constitution is con- 
tent to leave its provisions subject to legislative definition and 
to exceptions to be determined by law. Freedom of speech 
and of the press is given " within the limits of general laws " 
(1 18), and the specific prohibition of censorship, contained in 
this article, is expressly subjected to legislative exceptions in 
the case of films, in that of pornographic writings and — for the 
protection of youth — in that of public exhibitions and perform- 
ances. The right to associate must not be exercised in con- 
travention of penal laws (124). Freedom of election and 
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secrecy of the ballot are to be defined by law (126), and the 
right to hold office, without discrimination and on the basis of 
capacity and merit, is "subject to law" (128). Exceptions or 
limitations " by law," *'. e., by legislation, are recognized in 
connection also with the following guaranties and provisions : 
the right to settle and acquire property anywhere within the 
Empire (1 11), the right to emigrate (112), the liberty of the 
person (114), the inviolability of the domicile (115), the 
secrecy of communications by mail, telegraph and telephone 
(117) and the life tenure of office (129). Even the right to 
receive compensation where property is taken for public pur- 
poses is guarantied only so far as the law does not otherwise 
provide (153). 

Equally subject to modification by legislation must be those 
provisions which affirm right only " in principle " ; e. g., " in 
principle men and women have the same civil rights and 
duties" (109); "in principle " compulsory school attendance 
is satisfied by eight years of public school and by continuation 
school training to the completed eighteenth year (145)- A 
similar qualifying term is unknown to American constitutions. 

The form of provision which, instead of being self-executing, 
is dependent for its operation on legislative action, is one with 
which we are not unfamiliar, but which has fallen into disrepute 
in this country. Lawyers designate such a provision as " direc- 
tory," in contrast to the " mandatory " form. Among the 
directory provisions of the German Constitution one is sur- 
prised to find the following : " Privileges or disabilities attach- 
ing to birth or class ... are to be abolished" (109). Why 
not : are abolished ? One is tempted to regard this as a slip. 
In the clause : " Private preliminary schools are to be abol- 
ished " ( 1 47) , however, the directory form is undoubtedly de- 
liberate, for such abolition would seem to require time and 
thought and provision for compensation. We apparently have 
here a program rather than a promise, and the legal value of 
the provision is correspondingly reduced. It may, however, 
be adequate to prevent the organization of new schools. 

There are other clauses in which the Constitution divests 
itself entirely of any legal character and becomes frankly a 
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political document. The Empire, in resorting to sources of 
revenue hitherto reserved to the territories, shall consider the 
preservation of territorial vitality (8). Territorial governments 
are required to remove defects which appear in their adminis- 
tration of national laws (15). The territories must have re- 
publican constitutions (our federal Constitution has a similar 
clause which the Supreme Court interprets as a political pro- 
vision beyond its jurisdiction), and they must have legislatures 
elected on the basis of proportional representation (17). The 
division of the Empire into territories is to be guided by the 
purpose of enabling the people to attain the best results in 
wealth and culture (18). In military organization regard is to 
be had to peculiar regional characteristics of the people (79). 
In the administration of internal revenue the special interests 
of the different portions of the Empire are to be considered 
(83). How can a court possibly deal with these and similar 
requirements? 

There are many articles that read as if they were part of a 
political or social catechism. These were perhaps inserted 
with an eye to the provision of article 148, according to which 
every pupil, upon finishing his school curriculum, is to receive 
a copy of the Constitution, just as our old apprenticeship laws 
require the master to give to the apprentice a Bible at the end 
of his term. Especially characteristic, in this respect, are the 
chapters on community life, education and economic interests. 
Sometimes one cannot help feeling that the Constitution lapses 
into banality. " Marriage as the foundation of the family and 
of the conservation and increase of the nation is placed under 
the special protection of the Constitution " ( 1 19) . " The edu- 
cation of youth to physical, moral and social efficiency is the 
supreme duty and the natural right of the parents, whose ac- 
tivities are supervised by the state" (120). "Labor stands 
under the special protection of the Empire" (157). "Intel- 
lectual work, the rights of the author, inventor and artist, enjoy 
the protection and care of the Empire " (158). " Every Ger- 
man, without prejudice to his personal liberty, has the moral 
duty to use his mental and physical faculties for the common 
welfare" (163). Why say these things that go without say- 
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ing? Not that every platitude should necessarily be ruled out, 
but the platitudinous form is to be shunned. Telling phrases 
have their place and their value, a value that does not depend 
upon their absolute truth. " Liberty, equality, fraternity," 
" All men are created equal" — these are political assets. 

It is surprising that Bismarck, who often spoke of imponder- 
able political factors and whose principle was to be liberal 
where it was merely a question of words, should have given to 
Germany the driest and most business-like of constitutions, in 
which nothing appealed to the imagination, except the office 
and title of emperor. Professor Preuss, the draftsman of the 
present Constitution, published early in the war a book entitled 
German Politics, in which he developed the thesis that the uni- 
versal antagonism toward Germany was due to the non-partici- 
pation of the Germans in the popular and liberal concept of 
state and government which had become a common possession 
of other western nations. Professor Delbriick, the well known 
publicist, in a review of Preuss's book, protested against this 
contention, insisting that civil rights and liberties were as well 
safeguarded by German law as by any other system, if not 
better. A careful study of German public law goes far to sup- 
port Delbriick's assertion, but political opinion does not rest on 
careful study. As the world goes, nations like individuals are 
judged less by what they do than by what they say. The re- 
iterated expression of high ideals forms a political capital that 
is not to be despised. Our own insistent proclamation of 
liberty as the foremost principle of government has, notwith- 
standing many defects in administration, served as a magnet to 
draw and amalgamate all sorts of alien peoples, and at the 
present time makes distressed and distracted nations look to us 
for salvation with a confidence which is almost embarrassing. 

How far happily chosen and pregnant phrases will go in 
captivating the popular imagination, is a question of national 
temperament. Teutonic people are not like the Latin nations 
in this respect ; and the German Constitution certainly does not 
evince any particular genius in coining catchwords for popular 
consumption. 
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These observations do not apply to those clauses which, 
while of no direct legal effect, express a definite attitude toward 
novel or controverted ideas. If the phrase regarding the pro- 
tection of the family is trivial, the addition that it shall be based 
on sex equality is not. The Constitution declares that a family 
with numerous children has a claim to compensating provision 
(119) ; that illegitimate children are to have the same oppor- 
tunities for physical, mental and moral development as legiti- 
mate children (121) ; that the admission to higher education is 
to rest on talent and not on social position and that financial 
provision shall be made for this purpose (146); that private 
schools shall not be organized with a view to class separation 
(147) ; that education shall respect differences of opinion and 
aim at international conciliation ( 1 48 ) ; that historic, artistic 
and natural monuments are placed under state protection, and 
the state shall guard against the removal of art treasures from 
Germany (150). Such declarations of policy have an intrinsic 
value. 

In view of the predominance of the socialist party, the atti- 
tude taken toward economic problems is significant. The Con- 
stitution recognizes the economic liberty of the individual 
(151). It guaranties the institution of property, declaring 
that it carries with it the obligation of public service (153) ; it 
even guaranties the right of inheritance, state participation to 
be determined by law (154). It recognizes the power of em- 
inent domain in favor of settlement, cultivation and housing 
(155), and it claims a community interest, as regards land 
values, in the unearned increment (155). It establishes the 
right of the state to communalize economic functions, upon 
appropriate compensation, and to require cooperation not only 
on the part of capital but also between capital and labor (156). 
It secures the right of collective bargaining (159) ; it proclaims 
the principle of social insurance (159) and the right to em- 
ployment (163) ; the independence of the small concern is to 
be protected (164). There is also a guarded and somewhat 
vague clause in favor of the right of workmen and employees 
to share in the economic development of productive forces 
(165). In comparing this with the other declarations one 
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feels that it is easier to lay down a policy which has not yet 
reached the stage of controversial detail at which the labor 
problem has arrived. 

In the field of social legislation the program of the Consti- 
tution is as general as it is vast ; no one will care to predict how 
it will work out. Nor is it stated here as a forecast of future 
legislation but merely to illustrate the character of the Consti- 
tution. The f ramers of this instrument have thought it wise to 
give a stricken people an outlook into a better future, and it 
can hardly be denied that their conception of the better future 
is in conformity with advanced social thought. From a prac- 
tical point of view the program must mean something in the 
future struggle for its realization. To controvert fundamental 
principles will mean to question and attack the Constitution. 
To that extent there is a positive gain to democracy and, if the 
term will not be misunderstood, to social democracy. In any 
event, the Constitution is in this respect unique. In its aims it 
is frankly radical. Revolution is to mean reconstruction. 
Even if that reconstruction is to be conservative in method, 
conservatism is not to be proclaimed as an ideal of government. 

Ernst Freund. 

University of Chicago. 



